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******************************************************************************
MEMORANDUM IN SUPPORT OF MOTION TO  
PRELIMINARILY APPROVE CLASS ACTION SETTLEMENT

This Court is well-versed in the facts of this case so we will not belabor Your Honor with an unnecessary recitation of the factual and procedural history of this case.  The parties are pleased to inform the Court that they have negotiated a proposed class settlement of the litigation, which provides substantial benefits to the 3,021 Class Members who were impacted by a "Detail/Prep" adjustment when they sought payment from USAgencies, their insurer, for total loss vehicles.  The average amount of that adjustment was $65.00.

The terms of settlement are set forth in the Settlement Agreement ("SA"), attached hereto as Exhibit "A."  The value of the settlement is at least 6.5 million dollars.  Generally, the settlement itself provides two important benefits.  The first benefit is a substantial cash payment, up to $1,600.00, to class members who complete a simple claim form that does not require notarization. On average, a participating class member will recover over twenty-four (24) times the amount of the "Detail/Prep" adjustment.  Another important aspect of this settlement is injunctive relief. USAgencies agrees to not include the "Detail/Prep" adjustment on its Total Loss Evaluation Forms (TLEF) for a period of six years from the effective date of the settlement. 


This Court, however, must approve any proposed settlement.  The Manual for Complex Litigation §§21.632-33, summarizes the recommended procedure that courts have articulated for the class action settlement approval process:
First, counsel submit the proposed terms of the settlement and the judge makes a preliminary fairness evalution…Once the  judge is satisfied as to the certifiability of the class and the results of the initial inquiry into fairness, reasonableness and adequacy of a settlement, notice of a formal fairness hearing is given to the class members.

Approval of the settlement is a two-step process.  The first step is for the court to "make a preliminary evaluation of the fairness of the settlement prior to notice."  In Re: Corrugated Container Anti-Trust Litig., 643 F.2d 195, 212 (5th Cirt. 1981); In Re: Nasdaq Market-Makers Anti-Trust Litig., 176 F.R.D. 99, 102 (S.D.N.Y. 1997); Manual For Complex Litigation, §22.923. In deciding whether there is good cause to issue notice to the class, to preliminarily approve the settlement and to proceed with a fairness hearing, the Court must determine that the proposed settlement appears to be the product of serious, informed, non-collusive negotiations, has no obvious deficiencies, does not improperly grant preferential treatment to class representatives or segments of the class, and falls within the range of possible judicial approval.  In Re: Combustion, Inc., 968 F. Supp. 1116 (W.D. La. 1997); In Re: Shell Oil Refinery, 155 F.R.D. 552, 554 (E.D. La. 1993). If the foregoing threshold is met, then the Court is to provide notice of the time at which class members and parties may be heard on the issue of granting final approval of the settlement.  Id.  

THE SETTLEMENT IS FAIR, REASONABLE AND ADEQUATE,

AND SHOULD BE PRELIMINARILY APPROVED

The terms of the SA before this Honorable Court fall well within the "range of possible approval," taking into consideration all relevant factors, and preliminary approval of the proposed Settlement should be granted. This settlement was the product of extensive and hard-fought negotiations. Initial negotiations and conversations about resolution began even before the certification hearing. Our efforts to come to some resolution of this claim has literally spanned years and included at least three substantive in-person meetings, two full day mediations and scores of telephone conferences. The framework for this settlement was agreed to in principle in November 2008. But it was not until this week that all terms were agreed to by all parties. The parties have negotiated terms and worked on this settlement – almost daily – since late November 2008. It cannot be denied that this proposed settlement was negotiated at “arm’s length”.
The terms and conditions of the Settlement are fair, and give no preferential treatment to one Class Member over another.  The Settlement Fund will be distributed to all Class Members who are eligible and properly make a claim to become Participating Class Members.  There are no impediments to Class Members' participation in the Settlement and the claim process is very simple, encompassing a simple claim form that does not require notarization. 

Continued litigation presents Class Members with significant risks.  USAgencies has a dispositive motion for summary judgment pending as to all claims.  Should USAgencies be successful in this motion, this litigation would end. USAgencies also contends that almost 1,300 of the claims are time barred since those claims were resolved more than a year before this class action was filed. Further it is asserted that over 1,900 of the Class members have signed a Proof of Loss that released the claims against USAgencies.  This settlement provides substantial and certain compensation to each Participating Class Member, whereas continued litigation presents the risk that Class Members may potentially recover nothing or less than what is set forth in the SA.  Settlement Class Counsel have made knowledgeable and informed decisions concerning potential resolution of the Litigation, after complete due diligence.  The terms of the proposed Settlement are well within the range of reasonable recovery.  

There is a "strong policy to encourage settlement of disputes." Pfizer Inc. v. Lord, 456 F.2d 532, 543 (8th Cir. 1972); ("[t]he policy of the law encourages compromise to avoid the uncertainties of the outcome of litigation as well as the avoidance of wasteful litigation and the expense incident thereto"). See also Williams v. First Nat. Bank, 216 U.S. 582, 595, 30 S. Ct. 441, 54 L. Ed. 625 (1910); Holden v. Burlington Northern, Inc., 665 F. Supp. 1398, 1405 (D. Minn. 1987). This policy is especially applicable to class action litigation, which is notoriously complex. See, e.g., Class Plaintiffs v. City of Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992). Other courts agree. In the class action context in particular, there is an overriding public interest in favor of settlement. Cotton v. Hinton, 559 F.2d 1326, 1331 (5th Cir. 1977). Settlement of the complex disputes often involved in class actions minimizes the litigation expenses of both parties and also reduces the strain such litigation imposes upon already scarce judicial resources. Armstrong v. Board of School Directors of City of Milwaukee, 616 F.2d 305, 313, 29 Fed. R. Serv. 2d 618 (7th Cir. 1980) (overruled by, Felzen v. Andreas, 134 F.3d 873, 39 Fed. R. Serv. 3d 852 (7th Cir. 1998)). See also Bell Atlantic Corp. v. Bolger, 2 F.3d 1304, 26 Fed. R. Serv. 3d 1104 (3d Cir. 1993).


For the foregoing reasons, the Class Representative and Settlement Class Counsel submit that the terms and conditions of Settlement set forth in the SA are fair, reasonable and adequate and should therefore be preliminarily approved.

NOTICE

Notice of class action settlements in Louisiana is governed by La. C.C.P. art. 594 A(2) which states that “[n]otice shall be given in such manner as the court directs.” The Notice must provide the class members with information sufficient to consider the terms of the proposed settlement and determine whether or not to remain a class member and/or object to the proposed settlement.  In Re: Shell Oil Refinery, 155 F.R.D. 552, 557 (E.D. La. 1993).


"Notice by first class mail to the individual class members generally satisfies the requirement of Rule 23(c)(2) as the 'best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort.'"  Eisen v. Carlisle & Jacqueline, 417 U.S. 156, 173-175, 94 S. Ct. 2140, 2150-51, 40 L.Ed.2d 732 (1974).  Due process requires notice "reasonably calculated" to apprise interested parties, but it does not guarantee notice to all class members.  Peters v. National Railroad Passenger Corp., 966 F.2d 1483, 1486 (D.C. Cir. 1992); In Re: Prudential-Bache Energy Income Partnership Securities Litig., 1995 WL 20613 (E.D. La. 1995). 


In addition to notice by first class mail, the SA provides that should greater than 10% of the mailed notices be returned “undeliverable” after the second mailing, USAgencies may require, at its option and expense, notice by publication. The detailed notice and published notice are Exhibits to the Notice Plan. The Claim Forms, which will be sent to the Class Members with the Notice, are attached as Exhibits to the Notice Plan.  Envelopes will be used like the ones attached as an Exhibit to the Notice Plan.  The Notice fairly and adequately sets forth the terms and conditions of the Settlement and the procedures for, inter alia, continuing as a Class Member or requesting exclusion from the Class, submitting a Claim Form in order to receive benefits under the proposed Settlement, and objecting to the proposed Settlement and appearing at the Final Approval hearing to be heard in support of or in opposition to the proposed Settlement.  Class Representatives and Class Counsel and Counsel for USAgencies move this Honorable Court to approve the form and content of the Notice and Claim Forms. Further, Settlement Class Counsel or other qualified entities approved by Settlement Class Counsel shall create a website, the content of which is set forth in Exhibits to the Notice Plan, for purposes of posting the Notices, Claim Form, and the settlement documents. 
CONCLUSION

For the foregoing reasons, Class Counsel and Counsel for USAgencies move this Honorable Court to grant preliminary approval of the proposed settlement as set forth in the SA, to conditionally certify the Class, to establish dates for Class Members to request exclusion, submit Claim Forms and submit objections or notices to appear at the Fairness Hearing, to schedule a Final Approval hearing to consider final approval of the proposed Settlement set forth in the SA, to appoint Analytics, Inc. as Notice Administrator and for such other or further relief as this Honorable Court deems appropriate.
Respectfully submitted,
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